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VA L I  D  ITY

(2) As reg:trcls t l tc obt ' iOLts t t :r turc of ' the inequali ty Larenzand wolfa22 rvri te: , ,There
may only by saicl t .  bc a "slr i lc ing" ci isparity where thé disparity is so great that i t  paten,ygocsbcyond the l im i t so f 'wha t i s j L r s t i f i z rb l e i na t t t hec i r cums tances , ,  

1 , , vo re i , en t , au1 fa t_ligen' A'f ift'crltti/tnis wird mrtn r,r,,l dr,,ru sprechen krinnen, 
_u,e,n clos Mi/Jverhcilt,i.s so grofiist' dt$ clie Grenzett rlt"s,tctt, vvrts 'ich nncJt clen gesanlten (Jm.grtindet gr,:olr roch rechtferil_ge y _l 

l(J t, t: in dc u t i g ti b er,y c ltr i t t c tt s irt cl,,).+zt
(3) "Au'sberttuttg" is the exploit l r t ion of a weakness, enumerated in $13g(2) BGB, on thepart of the other PLrt->r '  The parly exploit ing the weakness must have haà knowledge ofthe weakness and of túe obuious ,t ;rpo.i ty. constructive knowledge does not suff ice, noris arr intention to exploit  requirecl See for-example BGH, g July 1gg2.424The weaknessesenumerated in $138(2) BGB are discu_ssed in cletai l  by Soergel-Flefermehl.42srf in a par-t icu larcase therec lu i rements  o f  $138(2)  BGB have not  been fu l f i l led,  the cont ractmay bevoid under paragraph (1) of $l j8 BcB (zrs a "tvuchert ihnl iches Geschcíft , , ,  a , ,usury-l ike

cotttract") r 'vhich lays dow' the gc.eral 'ule on jurist ic acts, such u, 
"ontru.ts, 

contrary tobonos t l lores' The cotrrts have lrctcl that a contrzrct is void uncler paragraph ( i)  of $l3gBGB i f  the.e  is  a t t .  obv io t ts  c . l isp .oPor t ion bctw,ee '  the nrutuu l  per - fbr rnances .nd thcaclvantagetl  party clìsplayecl a r.1r, 'el i . ,rsiblc att i trr  tre ("vcrtrerf l i t , l t t ,( ìe.; inttung,,) by eit 'erde l iberate ly  exp lo i t ing the weak. r . ro , ron, ic  pos i t i , r ì  or ' . t r rc  c l is l rc lvu ' t r rge( l  pur ty , . r  bygross ly .eg l igent ly  fa i l ing to  rea l ize that  thc  c l is r r r lv , ' t r rgcr l  pu ' ty  cr ) tc r .c ( l  i r r to  l l re  c .n t r ,c ton ly  because of  h is  prec l icantent .a2ó I t  shoulL l  be r r r ic r r ,  h t , * ,ever . ,  t l r ; r t  t l rc  sub icc t ivereqtr i :enelt of I  " ' . 'e:t^. 'ci l l ic ' ! :c Cc:; i : ; ;u1.,:{ ," is in u sen:;c l ìct i l . i . rr : ; .r : ,7 sirrt , i .  l l re r; ,r ' ts;ìreprepared to  in fer  the reprehcns ib le  a t t i tu lc  f ì 'onr  t l rc  oh icc t ivc  c i rc r r r r rs t r r r )ccs r i f . t l re  i r r i l i -v iduaÌ  case-- {spec ia l ly  f ì -om ( thc-  extent  o f ;  thc  c l ispar . i ty . . : rE As r l rc  c( ) r r t : i  l r : r ' c  S l . . r r r l l r lthe"v 'ucher t ihn l iche Geschty ' Ie"  under  t r re  sphere or"appr ic : r r ion o Is \13f i ( l )  I ] ( iB ,  1xr r . ; r . (2)o f  $138 BGB has rost  n ' rc r i  o f  i ts  p 'ac t icar  impor tance.

T H R E A T S  A N D  A B U S E  O I ì  C I R C U M S T A N C E S [ 3 . 3 ]

Req., 27 Apri l  188742s

ExronttoNA.r'E sAiv{Gti

3 . 1 , . 1 1 0 .

Facts: On 22 Septembel t8_86 l\{r Fleischer, captaìn of the steamsltip Rolf, which had run agrounci on t5e sands
of the bay al the mouth of the Seine and was on the point of being lost, together with hJr cargo, agreed to a
price of 18,000 fra_ncs fixed by the captain of a tug as the value of the provisión of salvage and tó*ag-" services.
It was only through this agreement that Mr Fleischer could avoid a total lors oi the no4aid the cargo. l lorvever,
upon being subsequently sued for payment of the agreed sum, Mr Fleischer argued thít tne agreemerìt was void
on the ground that it was vitiated by an absence of freely given consent on hiipart.

Held.On l3 October 1886 the Rouen lrrórtnl de contnterce (Commercial Court) accepted tlìat argumcnt and
ordered Mr Fleischer topay to the tug owner, Mr Lebret, the sum of 4,190 francs by rvay of recompe.se fbr the
towage services provided. On appeal by Mr Lebret, the Cour de Rouen on l0 DecemUei t SSC upheìd that juclg-
ment. Mr Lebret appealed to the Cour de Cassation, but again his appeal rvas rejecte<J.

Judgntents'. [n the Cour de Rouen (appellate court)]:-Whereas at the time when the agreement in
issue was concluded, Fleischer, the master of the Rofl could have been in no doubt that, unless he
received prompt assistance, his vessel, which was aground on the sancl, would, upon the arrival of
the next high tide, become fatally submerged and wouid be lost, and further that his onìy chance of
salvation lay in being refloated by Delamer, the master of the tug Abeilte No 9, who had been the
only person to answer his distress signals and to offer his services.
-Whereas in requiring in advance, as the price of the salvage and towage, one twentieth of the
value o{- the vessel and its cargo, namely a sum of approxin"rately 18,000 francs, Delamer had abused
the desperate s i tuat ion in which the master of  the Rof found himsel f ;  as havi 'g t r ied in vain to get
hi l l t  t t l  accept  lcss harsh terms, Fle ischer was constra ined and forced to submit  as a matter  of  neces-
s i (y to l l te l tgrcenrent  i t t tposcci  on him; s ince his consent \ .vas not  f reely g iven,  the agreement,  rvhich
i s  v i t i i t t cc l  l l s  í r  n la t t c r  o f ' p r i nc ip le ,  i s  no t  mere ly  resc indab le  bu t  vo i c lab le  i n  i t s  en t i re tv :  as  i t  m ,s t
l re  c l cc l i r l e r l  r r r r l l  r r r r r l  v i , i r l .

Wltcrc i ts  lù i lv i l lg  t l te eot i t r i tc t  to one s ic le,  i rowevcr,  the owner of  the Abei t te Nr. ,9 rs e^tr t lecì  to be
rervr t t t le t l  f , r r  thc scrv icc ret l t lc tecl  by his t i lg  to t l ' te  Rol / ' .  In orc ler  to determine the level  of  remu-
r t c t ' l t t i o t t  t o  w l t i ch  hc  i s  o r r t i t l cd ,  i t  i s  appropr ia tc  to  some ex ten t  to  take  in to  accoun t  the  va l .e  o f
t l le  vcssel  r l r t t l  l rcr  c; r r8() ,  $ ' l r ic l r  rvere saved, but  regard nrust  a lso be had,  pr imar i ly  and aboveal l ,  to
t l rc  c l l ì r r  ts  t l r :Ployct l  i t t td thc r is l<s faced or  run by the salvor;  as t i re value of  the l?of  and her czrr_uo
\ \ ' r ìs  r ì ( ) [  lcss thr t r r  ]6.1,0(X) f ì 'ancs;  however,  the.4bei l te No 9,  sai l ingon22 Septemberbetrveen the
I tours t l l '  l r r t l l 'p i ts t  l ìvc l r t td .sevetr  o 'c lock in the evening,  was drawing l i t t le  watei  in a suf l ìc ient  depth
o1'  sca ancl  rv l rs ex;r t>se r l  to no ser ious danger.
-  W l te re l t . s  i r l t hough  s l te  ren ia inec i  s ta t i ona ry  un t i l abou tha l f  pas t  th ree in themorn ing ,  a t  anchor
in the Sei t tc  estuary and rv i th in range of  the Àof l  wai t ing for  the t ìde to enable her to br ing assis-
tzttrce to the Rolf, that wait involved merely a waste of tjme without any risk;as the refloating, r,r,hich
wiìs comnlet tced at  twenty past  three in the morning of  23 Septenrber and completed less than three
quarters of  an hour later  in normal  condi t ions,  caused the Abei l le to suf ler  no accident  or  d lmage.
apart from the insignificant breakage of a towing cable, for which Captain Fleischer offèred to pù.
--Whereas al though the tug's engi t te had to be run on fu i i  power,  i t  d id not  exceed i ts  capaci tv;ancl
it has not been alleged that it sufferecl any deterioration as a result.
-Whereas i t  is  necessary to encourage salvage operat ions as a benef ic ia l  act iv i ty ,  and,6aving
regard Îo the c i rcumstances,  generously to reward those undertaking them, they must nevertheless
not be allowed to become a means of exploiting the periÌs or misfortunes faced by others.
-Whereas the sum aq'arded to Lebret by the court at first instance is adequate, even taking into
account the contingent stipulation whereby nothing was to be payable in the event of an unsuc-
cessful outcome, etc.

IIn the Cou' de CassationJ: Judgntent'. On the sole appea! groLtnd allegíng misuse of porvers, ittfi-inge-
rncnt of Article 1134 of tlrc C)ivil Code ancl tnisapplication of Articles 110g, l l l l  et seq. of that
Code:-Under Art ìc le I108 of  the Civ i lCode, the consent of  the person assuming the obl igat ion is
an essential condition governing the validity of an agreement. 

\ , ,

4 6 1  l \ ;  \
---

The "Rol f  "

TÌte ubust: ltlt 11" otte p'trly oJ'tlte orlter parry's sÍare of neces.sìry, yvhich ltcts lec! tlmr port)) to enter intoQt1 otterous (salvuge) ogreentenl renders t/re c,grre,n*rr voiduíÌe ott t lte grourtl rl:,,r, i. lence,, a.r tht:cot'tsenl lo ettter into tlte a,green.tent is notfr.eely given.

a?2 Larenz, lT, at 761 .42r see also Pt t l t t ru l l , .u1de-r  $138 BGII ,  pu,1; j  bb;_soergel  ancl  Flefermehl ,  under $ l lg  BGB, para.74;
f,Î:f 

*'* t9t9'158,cit ' in 3.j.3 utqle,'rí, o"ttateitcrertit"rir,,"ig",-r^r"nsivery, BGgz86, l5r, 162fT. supra

#, il,} àliill!l;'ll'^t;;r^"o 
Pntotdt, under g138 BGB, para. 74: soerger and rrcferrnehr, under gr38

425 Unrier $138 BGB, parar. 7g-gl.
i ] l  ! . .  e g. BGHZ 80, t5l,  160_i; i  ,  supra at 460.a2t See Miinchener Ko,nln^ent(tr (Mayer_,t lat1,),  under$ 1jg BGB, para. 102.

,"0ì. Ffr"i;39,t:"Yyr 
l.s7s '7 ss' i;j':i:'' 'l 

'qse;lcn'i 
8q ií:,i?r ' supra ar 460;soergei and Hefermcrrr,

42e  D .  18S8 . I .261 ;S .  t8B7 .L312
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- -Wircrcas suci t  cr : rnscnt  is  not  f rcely g iven,  ancl  is  g iven only out  of  fear inst i l led by some substnn_
t ia l  ancl  present ì l l  to which the person or  chat te l  concerned is exposecl ,  a contract  enterecl  into jn
those circumstarlces is vitiated by a defect rendering it voidable.
-Whereas the contested judgment lound that  the master of  the Rof assumeci  thc obl igut ion atisst te only in order to save his ship,  which would otherwise have swi l ' t l ) ,become f ì r tu|y r ,ùrn, . rg. , r*
ancl  lost .
-Wrereas that  obl igat ion was assumecl  as a resul t  of  constra int  and by l ì r rce of 'c i r .currrst r r 'ce.
Having sought in vain to secure less onerous ter tns,  the master of  t l te Rol  rvas fbrcecl  i rs  i ì  nì i r t tcr
o l  necessi ty to eI ì ter  into the agreeinent  which the nraster  of  thc Al te i l le  ,av ' r . ,  9,  explo i t i r rg t6e dcs-
perate s i tuat ion in which the former founcl  h inrsel f ,  im;-re5ed on hi r r r ._Wlrcrei rs i r r  copser luc. t ly
declar ing that  agreement voìr i ,  the appel late court  nci ther misusecl  i ts  polvcrs 16r inf ì - i 'ger l  or  r . is-
appl ied any of  the abovement ioned art ic les.

On those grounds,  the Court  d ismisses the anneal .

Note

Cases  o f  sa l vage  were  la te r  dea l t  r v i t h  by  s tu tL r te ;  scc  L .67 - -545  o f ' 7 . f  r r11 ,  l ( )67  ( r cp l r r c . i l g  i r
s ta tu te  o l '  l 9 l  6 ) .

Cus.s. .sot'., 5 Jul)' I96-5'+1tl 3. t r .  t  t  t .

ExToRi ' to tvr \T 'E LAI Ìo t  [ {  (  r )N I  r<A( . t .

A prcssing necd frrr ntoncy

A (labour) conlroct whiclt  is disaclvontageott.sJòr the l l rc one partt , ì . t  t , t t i , l t t l t l t  r t t t  t l tL,L:r()tr t t l  1t. f  
, 'v i t t-

Ience" i f  t lnt parl)) 's consenl lc) et ' t Íer inÍo the ogreentertt  is noÍ.f ' ret: [1, f i t , t ' t r  l tL,t . t t tr . t t ,r t l  l t i t  ru..r lL,rrt  rrt ,ct l
for nroney.

F i rc ls :  Pursuant  to  a  cont rac t  da ted22 January  1959,  l \ { r  Ma ly  rvas  cngr rged lo r  s ix  r r ro r r t l rs  ( ) ,  .  ' r ( ì l r i r ( ro . l , vbers is  as  a  sa lesr t ta l t  l>y  Franrecc l ,  a  n ranufac t i t rò r  o l ' concre te  p ioc ìuc ts ,  ou  te rnrs  rv l rc r .c l r \ ,  l r c  l y r rs  t ( )  r . . cc jve  i r  . ì , f ; ,
comniss ion  on  t l te  nc t  p r ice  o l  d i rec t  and ind i rec t  sa les .  As  he  ha t l  to  movc  l ì iun  I ,u r is  t . . ,  i ì r , : r r , r i . ' , l c ,  hc  rcs i l ' r t : r l
on  2 l  Septembcr -  I959. .A t  tha t  t in te  i v f r  Maìy  was in  u rgent  neec l  o f  n ìoncy  to  p ro l , rdc  n re t ì i ca l  t rc l tn re  . t  l . r ,  l i s
s ick  ch i ld '  on  12  oc tober  i959 hc  en tered  in to  a  nerv  agreenìen t  w i th  l .M.A.C. ,  a  f ì rn r ,  * , ì rc rcby  1c  w, r rs ,  r ' i t l r
the  au thor iza t ion  o1-  Frarneco,  to  se l l  the  same produc t  o r  un  independent  opcr r ì to r  n , r . í  * . ,  r r )  rccc lv0  u  co ' -
miss ion  o l  ) -5o /o  on  d i rec t  sa ìes  on ly ;  th is  a r rangement  was to  havJre t roac t ive  e f fcc t .  Or r  l7 l :ebrLr l ry  l9 { r0  V I r

l l ' 11 : : :1  l : * ; * :9  
' seek ing  an  order  requ i r ing  tha t  company to  pay  commiss ion  on  rhc  bas is  c ,n  tho  ugrcer 'e  n r

o r  l l  J i i n u a f v  l 9 ) 9 .

f Ie lc l  TheCo, .  a .  Cassat ion  uphe ld  the  dec is ion  o f  the  appc l la te  cour t  thar  the  cor l t r i rc t  o f  l2  oc tober  1959
rvas  to  bc  dcc la red  vo id  on  the  ground o f  "v io lence"  as  Mr  Maly 's  consent ,  g iven ,  amcr r rg  o t l re  r  t l r r rgs ,  I r i s  p rcss-
Ìng  need o f 'money,  had been cons t ra ined.

Judgtnent : -Whereas  the  contes ted  judgment  i s  cha l lenged in  tha t  (a )  i t  dec la red  the  agreement  o l '
l 2  October  1959 vo id  on  the  ground tha t  i t  was  v i t ia ted  by  "v io lence" ,  (b )  i t  he ld  tha t  the  re la t ion-
sh ip  be tween the  par t ies  cont inued to  be  governed by  the  agreement  o f  22  Janr . ra ry  1959 anc t  (c )  i t
appo in ted . ìn  exper t  to  ca lcu la te  the  commiss ion  due.  on  the  grounds tha t  Ma ly iac i  had cer ta in
doLrb ts  as  to  the  en forceab i l i t y  aga ins t  I .M.A.C.  o f  the  agreement  en tered  in to  w i th  Frameco and
tha t  Ma ly  had on ly  agreed to  accept  the  cond i t ions  la id  down in  the  agreement  o f  l2  October  1959
because of the constraint in wtLich he found himself.

a3o Bu l l .  c iv .  IV .545.

T I I R E , \ T S  A N D  A B U  S I ]  O F  C I R C L I M S T A N C h , S

--Whcreas i rccording to the appel lant ,  i t  is  patent ly  c lear that  Maly at  a l l  t imes worked on behal f

o i  I .M.A.C.,  that  i t  wiLs that  conrpany whic l ì  paid h im his cornmission and which he sued tbr  pay-

rnert t  of  the cr t rnmission provic iecj  for  under the or ig inal  agreement,  and that  he could not  therefbre

havc becn una\{ , Í t re that  that  agreement could i f  * t t "nty be enforced against  I 'M'A'C' ;  as f t t r -

thernrore,  the legal  status of  a salesman is such that  he is  required to exerc ise his prof-ession on an

exc: lusivc ant l  s teacl f -ast  basis,  and the contested judgment,  which did not  examine the quest ton

rvhct 'er ,  as is  co ' te 'c led by i . tut . r r .c . ,  Maly had soù goods for  a compet i tor ,  provided no legal

basis f ì r r  thc decis io '  c ie l iverer l  by the cour ibelow; as làst ly ,  the appel lant  contends that  the f ind-

i .gs i r r  t5c c.r r tcsted j ' r lgrr re ' t  c l t  not  adequately establ ish,  f i rs t ,  that  the rate of  commission was

not rc( lucc( l  i r t  pt t rst tance of  i r t l  agr" . rn.n 'between the part ies and'  second'  that  the contract  of

l l  Or: t<tbcr  l ( )59 rv l ts  e l l tere( l  in to in c i rcumstances of  compel l ing constra int  amount ing to "v io-

le r t  cc"  .
- -  Whe r  crrs t l rc  cpl testccl  j t rdgme nt  found, howevel  that ,  at  the t ime of  h is resignat ion'  Maly '  rvho

wrrs rc(r,irecr t() rcirve paris irnd take'p residence in Grenoble *,ith a sick child, was in pressing need

0f 'nroney,  thut  h is enrployer refused to perform the obl igat ions imposed by the in i t ia i  contract '  that

5c rvrrs lìrcccl with the altlrnative of either bringing what might prove to be protracted proceedìngs

or r rqr .cc ing tO the immecl iate receipt  of  a reducàd tu-  by consent ing to pursue his act iv i t ies on dra-

ct , r r i r rn te r r r rs rvhich involved a consic lerable reduct ion in the rate of  commissio l ì  and the renuncia-

t i . r r  . l -s .c i i r l  5encf ì ts ,  etc. ,  one of  those terms being unlawful  and their  provis ions as a rvhole being

i 'c t lu i t r rb lc;  As rhe complaint  that  Maly had ef fecied sales for  a compet i tor  undertaking-rvhich

ìv l r r ly  coptcstecl ,  s tnt ing t i rat  the company had agreed to h is carry ing out  such operat lons ol l  a l l

occusi . . . l  busis-waslot  leveì led against  h im by the company at  the t ime of  h is depal t r ' r re,  thc

c( , i r t i , ig1J ì , l tv ' i , t ; , ,  Orr  thc Cot l ' . ra: ' ) ' ,  C; ipresSed i ts  regret  ar  seeing hinr  go'  anCl waS oi i ' ly  ra iSCd in the

c()ur .sc ( ) l ' thc procee r l ings;  ?ìs moreover,  he had not  exerted any int ' luence on the s ignature of  the sec-

ot t t l  l tgrcct t tc t i t -
Wlcr-errs i r r  i . fcrr i lg  f ' r 'onl  th is t i ia t  Maly 's consent had been v i t iated by inte l lectual  "v io lence"

l . ,y , i r  t l t t tc t  r t t t , r t t l r ; ' l i tnd t l r r r t  the contract  of  12 October 1959 rvas void,  the contested j  udgment pro-

v i t le t l  r t  lcgrr l  t r ls is  1ìr r  the t lec is ion therein contained'

A/rr l t ' , t '

( l )  l ; r cnch  luw  hus  bccn  s t rugg l i ng  w i th  the  q r , res t i on  whe the r  o r  no t  a  con t rac t  i s  vo id -

I rb l c  c r '  t he  g rou r - r c i  t> f  " v io le r t ce " , i r \ t he  sense  o f  the  code  c i v i i '  i f  t he  cons t ra in t  o f  t he

wi l l  of . rhe .ne party ( the pla int io d id not  ar ise f rom a threat  exerc ised by the other party,

but  t ì .onr the externzrì  c i rcumstances in which the one party found himsel f ,  such as a state

of  ncccssi ty or  economic c lependence. The courts and authols are div ided over th is

issue.arr  Relevant cases are few but  there are decis ions in which a contract  was held to be

vordable because of  "v io lencs"- . i î th is context  of ten referred to as "v io lence nl7role"-

ar is ing f rom a state of  necessi ty ("é lat  c le ne cessiré") .The courts seem to require that  the

other party has gained an excessive advantage by abusing the state of necessity (when an

advantage can be said to be excessive, the courts have not specified; it appears that ali the

relevant circumstances of the case, Such aS the market value, are to be taken into consid-

e r a t i o n ) . 4 i z T h e a b o v e c i t e d c a s e  o f  T h e " R o t f " i l l u s t r a t e s t h i s p o s i t i o n : t h e C o u r d e c a s -

sat ion upheld the decis ion of  the appel late court  that  the agreement was voidable because

of "v io ler tce (morale)"  as the captain of  fhe Rof l  which was in danger of  being lost  unless

it was puiled of the sandbank on which it had grouncied, gave in to the captain of the titg

4rr For a discussron seeTerré, Simler and Lequette, paras 239-240;Nicholas, at 108-10'

a:z $ss e.g.  Ghest in,  at  568'

[ 3 . 3 ]
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CIL\Ir'l'lÌlì 5 Avoru,rNcr or CorvrRrcr.s

Witrliarns v. Walker'-Thornas Fu.rniture Co.
Distr icL of Cc.rìunrlr ia Court of Appeals, 1964
r 9 B  A . 2 d  9 r 4 .

ffi Q u rN ru, Assocr.q.m Juo ce. App g l]g gt_. g_p=$g"_gÉ_l1 * lt u4_g4 !_q3!i_n " 
só yra ral-

ed. frqqr-. ber..h.:!-bapa, ir _r:tAUlEi[!Bsj9"rc"X ò_tqq .'l,tlà,:Ln t-
m e ans ; f-p "bt._ù F_,$il!é. D;.iúJh ; tì;i 

",t 
1 e s T- 1 e G 2 sh e h.dì c n', ;;ì .

\ t  -  
- - -  - : : -  - ' - '

Totù'H" ous-g!-ulg*e---sf -dcqlings -with- appellee fronr which she pu..t.,oi.'ii-1iaì,y
\  I  household ar t ic les on the instal lment p lan.  Thcse inclucled shcet .s.  crr r ta ins,.\

rugs.  chairs.  a chest  of  drawers,  beds,  mat l resses.  a rvrrs l r inq rna. :h inc,  l r r rc l  r r
stereo set I4" 1!Q3 apPe_llgg_fi]_qd.a. -con-rp!ry_n! i! r_ep.lrry,u_l for posscssior.r ul'
all th-e itglns pur-chasgd.by appellarp!,_4ileg!ng,tlfqt \qt' payrnents rvcr.c ir-r
ùefe--ult, qlrd- tl,ra! jt rgtqip-g_cl -ti! le_ to th9_gi-gdg_4gc!Mt!!H.to r.hc sirlr_,s
sa-Dtr4-ctc,By the writ of'replevin appcllec obtaincrl a bccì, clicst i i l ì lr i ir.,,,,, lr,
washing macl-r ine,  and thc sterco set .  Af ler  hcar ing tcsLirnony anr l  cxrrr r r in-
ing the cont t 'acts,  the t r ia l  ccurt ,  entu 'cd j r rc lgnrcnl  f ì i r  a i rpcl loc.

-Appe-l]A!!]q pt p fri pi,l . t 'r rn t t: nt.io rì s o n rrpprir l_rryr ( I )
n r t : r : t i n g  o f '  t l t t '  r n i n r l s ,  , i ! l 1 l  ( 2 )  L l r c  r : r r r r t r i r t : l , s  w c r . t r

pr i r r t .  _Onc o!"  t [q sg-1{qr1c1L,s i r r  t } r is  p i r r .agrrrJr}r
the  l i r s l  pu rc l r r sc ,  wc r r '  l o  bc  l r ro r ' ; r t c r l  on  i r l l

t t n l i l  t h e  ù i m e  h a l l r n c c  w i t s  c o m p l o t t ' 1 . \ , r ' l i r r l l l l i l l t d  l t ,  n r c r r r r l  t l r r r t .  t i t l c  t o  t l r r
l ì r s l  D r , t r c l rasc ,  Lc rna incd  in  i rp l i t ' l l c ! l _ \ l l . r _ ! j - l  ! l r r '  l r r t r r ' { r . r ' n l l r _g r r_ r  r , l r ; r . - , , ,  r r y r t l , ,
s o I ì ) c  l i v c  v t ' i r r s  l i r t t ' r ' -  w a s  l ì r l l v  r r ; r i r l

l l ^ ^  
'  r - ^ . "  j  - - - " - -  . . ' . .  e !  v \ , È - r ,  v r r v  u s r r r r ! v v \ . )  a r v

j , ; r n y t l r r e  L o  r c r r t l  o r  e x p l a i n  t h e  c o n l r a c t s  t o  h e  r . .
l l

We have stated thab "one who_rqfi'ains from reatlinq a t:{)t1_!qtj.Ufù r-rf
cotrscious i l lnot 'a l tce of  i ts  terms volr rntar i l -v  assents t l ' rer lc_tu rvt l l_ l ro! ,_br-r
r c t i evea  f rom Us  . "  Bob  Wi l son ,  Inc .  v .  Swann ,  L ) .C .Mun .A1 tp . ,
168 A.2cl  198,  199 ( f961).  "One who s igns a cont luct  has a c lut .y to reacl  i l
i inc l  is  obÌ igated according to i ts  tcrms."  Hol lywood Crecl i t ,  Cioth i r rg Co. v.
G ibson ,  D .C .App . ,  188  A .2c l  348 ,  349  (1963) .  " I t  i s  as  much  the  c ìL r t y  o f  a
person rvho ctrnnot read the language ir-r which a conlract, is writtcp tg fiavc
sonìeone read i t  t t '  h inr  befolc he s igns i t ,  as i t  is  the c iuty of  one who can
re:rd to pcl 'use i t  h imsel f  before s igning i t . "  Stern v.  Moneyweight  Scale
C o . , 4 2  A p p . D . C .  1 6 2 ,  1 6 5  ( 1 9 1 4 ) .

A careful review of the record shows thut gpp"!ort'-Q_g-qqt,.!_",q. .rot
g.b-tatnqQ__llbv-..fiqgd, _p1*-e_v_e1._pt5rep-!p.s%.!A!io!_&l[ng short qf f{aud."
Hollywood Credit Clothing Co. v. Gibson, supra. Thiltg_qq-!_a_case of

{, llt fz <
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/

t /

nrulLtal la-llU11d9-l-9-t4p-d,i-ng. !-qla unilater:al mist?be'' Uncìer these circurm-

lslarrccs, appellarnt 's f ìrst contention is without merit '

Appe-ll-r1n!'ssgqold-angllmelÚ--ple-sen!s-.e-inql9-!911quE-qq-qq!!qt.-Tite
,".,,.q!_ ."r,qalr- tl sl-t-uét:-ie,-!he -Las! -p*rusllace-appgifarr!--b-ad-redrrced. the

i;,,;;' 'rÙe.*t"nofrc-gl-O-4Jbe-tas!pqrcli4-s9'4-q!-er99*q-et-'-Laised Ihe

f,,ìi,r,,,,t :ll,s-Lq-$Élt .Srg*ri'-qen!iv,=e-t-th-e--t-irtte-of thls--arr4'Ule plea-eùng

l.;i.r,;;;;-*.1r.* -wj!s-alvare.-ef-epp-e]la4!-s-flrtenslsl-pqEltign - The reverse

siclg of'thc slcrco contl'act listed the name of appeliant's social worker and

ìr.,r ,g218 mrn16l-v slipe'cl from the government. Nevertheless, with full

linrrrvl0dgc that apltcilant Ìrad to feed, clothe and support both herself 'and

s,r, , ,cr.r chiìcl t .on on this anrourrt,  appeìlee sold her a $514 stereo set.

\,Vc c:irrr rr-o!_q<ltt{cr.nn lqs gu-o-Dgly- appelieelg .,ss-nÉluc,t---lt--raises- s-ertqtÉ-

qtrr,stì,,ns ,r-13!g1p 1r, ac!.'-"ttfd-ff:ryp,o!qùleb$!9qq-!ee1r-"-eq {rp-tt:p:v-of

iì',, l,,giri,,li,,n -u --li*-Li.t''l!! ltlqlglgUe-3fe'tilg:et3{*lAl€q-slg-!bg
i1,.tiy'"1-t1l9gú4!-qill__q-lieLqqt-q-oql!--l-4-!bt't-u:tedig-t!q]Ldi*l'"-e'Àg:ve]L
,"', ,.r,, fligif'-ffi-qp1{Ly!.i an declare the contracts in,-question

.' r r t' r r r.y. _r r,. 1,,., h I i .' p-iì@ 
- 
lftE Vf 

"ty 
t an-ti-Fé t a ll 

-Iúiàll -

nr.ni Sirlt:s a.L, Àil-81 $$ 128-153, or its equivalent, in force in the

l)istr.ic( <-,1'colunrbia, rve coulcl grant appellant appropriate relief' wgjudl

f1y1lgrt:ss shcluìcl consicìer corrective legislation to protect the public from

tr.'r.,tr ,,-'r as wele utilized in the case at bar'

A f  f  i rmed .

Williarrns v. Walher-Thornas Furni.ture Co'

l l r r i t r r r l  S t ; r t . r , s  (  j0 r r r t .  o l 'Appca ls ,  D is t r i c t  o f  co lumbia  c i rc r . r i i ,  1965.

1 ' - 1  I  I i . $ . , 4 1 r 1 r  1 )  ( ]  : ] 1 5 , 3 5 0  F . 2 d  4 4 5 .
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J-[,tgti- L'\iQl
WC ACL II^

EÉ .1. srir,rr.r,v Wnrcn'r, CtRcutr Juocr. Appgflee,.lqdh-er--TholqaF- luulure
(-)orrrlr:ur.y, 141,qr-q!-qs -q-r-e-t-all--t114iLllfe.,Stqre !a !h-e- Dis,!1i-c! gl-Cql-Uftù:l

1r,"'ii.,g ltry p.c-t!!ld-I-ro-m-!9ry P-1p-0?--e?gt' e!ry.l,Pq!".iÎ-Lhe-s-s '.41"q Pl!
.1,,,',',ì' ,, ì';iù"t-el-h-sus;,hetd_$ns-ù-"-n W-+Lbqr-Tl'-o,!gql,. .fqr-"-vbrqb
luyr'*nt yiur-{"-!-o-r1g-{"-.r:jry!aLlpe-4l Ltrg.!9rm's.-oi-9gc.b pgghqse lve.r--e
t,t"t,,Ir,:ql-! !le{&ra--.gú-e9t-yhieb s-e-t. forth llre-YAtrry 4-È9
p1i':.1ii'u-4-rlq g.ryqrlq4-!.q-,ie-qse !bs- !!.en]-!e.-3e.-rc1-lel! 1-o-l-llti.w;
i-q q:ùqqqr-b-ly_1 gl1Lpet@. ttt *o 

"iì'".t 
th e n p rovide d, in sub stan ce' th at

iltreióura-renrain ln watker-rlgm.as tntit !l-ìe.=tot*l o-{ 4L lbÎ nlq, 
1!P{

value of the itu@
eti gf an{

ffi. Walk".-Tho*u. 
"orld 

t.oo.t.". th* itu-.

.fhe contract further providecl that "the amount of each periodical

installment payment to be made by [purchaser] to the Company under this

present leasà shall be inclusive of and not in addition to the amount of each

installment payment to be made by lpurchaser] under such priol leases,

bilts or accounts; and dLpnrySlrts-139]!-gnd.furyaftel Z-qdp--blJp-UupJtqvt-L

ehqll*b-e-eIe4tlecl- U"-:tg--t--"itstg!di':Akq:en'-bilp--snLspp-p-@6_.-L+
tÌ'"-!-t ir:1.---;À',tr suqL pavI!-q4!-i-'-tnads-'
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(Emphasis added.) The effect of this rather obscure provision was to keep a
balance due on every item purchased until the balance due on all items.
whenever purchased, was liquidated. As a result, the debt incurred at the
time of purchase of each item was secured by the right to repossess all the
items previously purchased by the same purchaseL, and each new item
purchased automatically became subject to a security interest arising out of
the previous dealings.

O.t May 12. 1962. appellant Thor.re purchased an ite- described as a
Daveno. three tables, and two lamps. having total stated value of $3g1.10-
Shortly thereafter. he defaulted on his monthlv pavments and appellee
souqht to replew all- the items purchased since the first transaction-G-
1958. Similarly. on April 17 , 1962, appellant Will iams bousht a stereo set of
stated value of $514.95.* She too defaulted shortly thereafter, and appellee
sought to repler,y alì the items purchased since December, 1g57. The court
of General Sessions granted judgment for appellee. The District of Colum-
bia court of Appeals affirmed, and we granted appellants' motion for leave
to appeal to this court.

Appellants' principal contention, rejected by both the trial and the
appellate courts below, .is_th.,a!_the!_e..qa-r-L|!Aq!_s,__Al_At_!-eas,!_so_!qe -of .t_b_g!q.gle
un-c!4qglonable and, hgnc_e, not ceable. In its opinion in Wiìliams v,
Waiker-Thomas Furniture Company, 198 A.2d 914, 916 (1904), the District
of Columbia Court of Appeals explained its rejection of this contention as
follows:

[The court quoted the last two paragraphs of Judge Quinn's opinion,
reported supra.l

lVe clo lgLagtqe-thqt the court iacked the power to refuse enforcement
to .ortru.t. foúld to bé
held as a matter of common law that unconscionable contracts are not
enforceable. While no decision of this court so holding has been found, the
notion that an unconscionable bargain should not be given full enforcement
is by no nìeans novel. In scott v. united states, ?g u.s. (12 wall.) 448. 445
( 1 8 ? 0 ), -th e_ S qp-renp.-_C e uiGgled i

" " 
x' 'k-If a contract be unreasonable and unconscionable,_LU!_ryLygfd

{or fraud-A-goj{!-q{_law wili give to the partv who sues&r its breach
4qm4geq,__nq-!_ egc_qf_d!e__to its tS$et, U'",t oAy_luch_qE_ì_e_qSqglguy

er!!9419. ,':,* ;k "
since we have never adopted or rejected such a rule, the question here
presentecl is actuaily one of first impression.

_C.o_11g19qs_-.he-s..--recently..e_+-aq-t-fl1__t-b_e_!ftrjfuru:___Qommercial Code. which
Spegi$ga]ly--prg-l-'rd.es that the court ma.v refuse to enforce a contract which

, it f i"ds to b" 
"".o"scià"u(Supp. IV f 965). ' lhe enactment of this section, which occurred subsequent

' r 'At  the t ime of  th is  purchase her  ac-  purcì rases made over  the years in  quest ion
cor . ln t  showed a balance of  $f64 st i l l  orv ing came to $1,800.  The tota l  pa; rments amount-
f ì 'onr  her  pr ior  purchases.  The tota l  o f  a l l  the ed to $1,400.  lFootnote of ' the cour t . ]

SECTION 2 Drnncrs rr'r Be.nc.{4Nq !nge!!!
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ro the contracts here in suit, does not mean that^the t:--:"-11-:,"^Ti: tu^Tl!.ic$q!t\it

District of col'mbia was otherwise at the time of enactment, nor does it éfijù\i .ww B qÎxÉ

íru.f.ra" the court from adopting a similar rule in the exercise of its powers -í1-tÉ 'Jcc i

i"ì.r"l"p the common law for th. Di.t.i.t of Columbia. In fact, in view of

ttre absence of prlor authority on the point, we consider the congressional

adoption of $ 2-3oi p"rs,,usirre authoity for following the rationale of the

1u.". rro- which the section is expiicitll' derived. AccordinglY, we hold that

where the element of unconsciorrability is present at the time a contract is \

made, the contract should not be enforced'

o1 -.u.in*frrl .t tti"t to*Ulhut *it'l'
- '  

:  :  I  r  l  f ^ - - ^ - ^ L l ^  + ^  + L n  ^ f h a r  n q r l v  I

non,ru", ."r-. * tublu !o t-hg- o-tÌt-"t-J'3'ttJ. I
-il-e--petitgUJar !e!9--qg4-qJlly-!9

jeLerq,,rqed-by- celriùclaL,srl=e.t-ati--tbe-.grr.-"r"stsqe"@ 6Roft lNqùALtÎY d'f l

JÉqeqelien. tl rr:alv--.egeiiUe-4eqqt'd"hÀ9q-qfti's,+srqèlq-leg-ale.d 
ìr-a 'Pra'ÈcrntviN (r

-g,o-p-q ur -"-q@ó;";' 
-rh; 

-cll t"' t{'-yt'-'-ct''-!be-!ggqeqi trcwú?'

Jyq-q e4!eJ"o ,e.ars-q-Lu-tÉyai1i-!a:6s9-a,9-t-d"*tiù. ùia ;ch-pattv to the HANNÚQ- \N Whtt(J-{

contract, consroering his obvior-r. 
",ir-,óutión 

or-f^.ft of it, have à 
"""so'tublu 

RÈ CpnnÈFÒ\- wA I

opportunity to undeistand the terms of the contract, oI were the important E:NÎCR€ò

terms hidden in a maze of fine print and minimized by deceptive sales

p.*ti.".t Qrdrna4ly-qL9-v/bo-lrgps aq-agleemqnt Yit\ou-t--t4-L-bry:ltt4ee
t-ir*téffiÉft-U+-a fn-*u**"tlq 'i=tt tt'u'tL"" bas entered a one-

lge4 Dare.el4 t*,rr-*h;;;"tqv qf litti;T"r'q"i"i"s p";gi' +r-rd -lt"lt*lE-tle

;*i 
"rró'i.". 

.ignr @le contrac!-wi4]-!itt]9. q1-'49

t r,o*tuag. ol. i t .  ,  ?tt
ob,".t,rr" ,,'rr.,rr"=r@E't *it'.t to ull th. t"t-.. 5

sho'''ld totttidet *h"th"t lhq

t"rms of the, corit t should be *ithheld'

. In d-e!9ls]!r,rng-re-aqplab-l9l-e.s!-o{ fq{49!F,- !lf-e--O{pely*99n9-e-Il-ì. -In-q!-!

Ue:,"itb-@pr,$ereù!+lie-!'!ol-t!e-qirclln-r$-4!geq
;:rqrlrg-ryffi q"lmr!@l_lglqi-pple,,rr-el=-csl'-4-}-e-
ffi;'itelv-eru li ;t T--éj èrlssste-Ie-Ue-'p Iù i{e5s4 il i" th e li sht o r th e

gen.ryl--q9rq!094rql:!."kgtótt"dattd-t-[q-q"gpqeret"ú*;aF-9{.t.ffillit+F
Efó-tgt-a: C".;i;."ggn.'t the test as being whether the terms are "so

extreme as to appea, urrJonscionable according to the mores and business

p.u.li.". of the ii-u urra place. . , . " We think this formulation correctly

states the test to be appli.d i.t thot" cases where no meaningful choice was

exercised upon entering the contract'

Because the trial court and the appellate court - did not feel that -

enforcement could be refused, no findings were made on the possible

unconscionability of the contracts in these cases. since the record is not

sufficient for our deciding the issue as a matter of law, the cases must be

remand,ed to the trial coul't for further proceedings'

So ordered.

F DnNatren, Cmcutr Juocs (dissenting)' The District of Coìumbia Court of

Appeals obviously was as unhappy about the situation here presented as
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any ol  us c iur  possib l -y be.  I ts  opin ion in rhe Wi l l i .ams case,  quotecl  in the
nril jority tcxL, cotrcludes: "We think Congress should consider 

"o"re"tiuulegisìation to protect tire public fi 'om such exploitive contracts u. *uro
ut i l ized in the carsc at  bar."

My view is thus summed, up by an able court which made no fìndins
tìrat there hrrd actually been sharp practice. Rather the appellaut .eems to'
havc l<nown preciseìy where she stood.

?herc ar'o nrany aspects of public policy here involved. UhA!_u_al!xrg,
tcl sorne muv seem an outright necessity to others. Is public oversight to be
reclu i rcd of  thc expendi tures of  re l ief  funds? A washing machine,  e.g. ,  in the
lrarrds ol' a relief client miglit become a fruitful source of income. Many
relre f dientin::iv rvcll need credit. and certain business establishments wìjl
tzr ì<c lonq chanccs on the sale of  i tems, expect inq their  pr ic inq pol ic ies wi f
,. ' lJì,,t ',1 z, d,,g'.n,, nf protection cn-^"rsrrate *ith the ,isk. perhapsì
rcrncil.v rvìrcn nccesszrry will be found within the provisions of the ,,Loan

Shr r r l< "  Ì i r i v ,  I ) .C .Oodc  $$  26 - -601  e t  seq .  ( f  961 ) .

I  t t t t : t t t io t t  s t t t :h I r i t t tet 's  otr ly  to ernphasize t ì re c lesi rabi l i ty  of  a caut ìotrs
oPì)M!Qb tr t  i t r ty  st t t : l r  I t t 'oblcrn.  p i t r l icr- r lar , , ly  s incc the lzrw lbr  so lc lng has
i l l l t l ' , r 'cc l  l l l r r t ics sucl t  g lcal ,  ì i r t . iLrrc lc i r r  rnal<ing thcìr  own contracts.  I  c larc
,s l r t ' t l t c t ' e  t t r t - t s l  i t t t n t t t l l - v  l r c  t l r o r r s r r r r r l s  upon  t l rousunc is  o f  i ns ta l l rncn t  c rcc l i t
t t ' i t t t sae l . i r t t r s  i n  th i s . j r r  r i s r l i c t . i o r r ,  i t n r l  on r '  ( i i u )  o r r l . y  s l r cc r r l a t .e  i r s  to  i l r c  s f ' f ì r c l
L I I rL  thcsc  cas r : s  r v i l l  Ì l r vc .
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' I 'hc Walker- ' lhomns Furniturc Company

N(  ) ' l ' l . l s

t  l )  !V/rrr l  l t r t1,1tt :r ts t t ,Jren. sectLr ' í ty interests are seized? Some readers of the

( ' ; r , \ , , rp ' { ,  l t l t  u , i t l t  t . } rc  i tn l r r t rss i t t r i  íha t  the  c lause g ives  Walker -T} rc lmas the  r igh t

to  k r , r ,p  i r l l  o l  t l r t r  p rop t : r 'Ly  in  lhe  event  o f  de fau l t .  Th is  i s  \ \ r rong.A- t " fg fgd-

t, .r .r ,r l i tor. b,t ,1rrg_Lfg\!_Lo keep col laleral in the event of default.  I t  is obl iged.to

s t ' l l  t , l r t :  p ro t r t r r ty . l r rc ì  rc t t t rn  a rny  surp lus  to  the  debtor '  Doug las  G.  Ba i rd ,  The
: : : -  

-  r _  '  - '

tìoiìclpltLc Puzzla, 104 Michigan L. Rev. 933, 942 (2006). Given that s-glplug.

-6rrsl Ùe disgorgcd after sale, how could WaìI<Cr-Thomas be uniustlv enrichecl.-lylff5-rr11tgs1? 
Why would they have an improper incentive to enter into this

arrangement?

A more benigrr rationale that Wa-ll<er-Thomas had in establishing a securi-

ty interest is that under a local statute, "All beds, bedding, household furniture

and furnishings, sewing machines, radios, stoves, cooking utensiìs, not exceed-

ing $300 in value" was "free and exempi from distraint, attachment, lely, or

t*iru.. and sale on execution oI decree of any court in the District of

Columbia." District of Columbia Code $ 15-401. As Douglas Baìrd explains:

"Walker-Thomas took the security inlerest in Will iam's other household goods

because these assets were exernpt. It had to take a security interest in them in

ord.er to be able to reach them in the event of default ' The cross-collateraijza-
tion clause served this purpose and no othcr." Id' at 948.


